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Foreword

by Patrick Basham, Senior Fellow, Center for Representative Government, Cato Institute

In certain matters of fiscal policy, the connection between
Ottawa and Washington is quite pronounced. In late Feb-
ruary, a CBC News commentary on the latest (2003) Cana-
dian federal budget asserted “Spending as a Philosophy”
of Liberal government. Two days later, a headline in the
Wall Street Journal declared, “Republicans Take a Shine to
Spending.”

The Canadian commentary, by senior journalist
Christopher Waddell, observed that federal Finance Minis-
ter John Manley “has produced a budget that has increased
spending across so many areas and, in total, more than
any budget since 1981 ... The budget’s underlying philos-
ophy appears to be that Canadians believe that the best
thing their federal government can and should do is spend.”
Highlights of the federal budget included an 11.5% increase
in overall program spending in the coming fiscal year (the
largest percentage increase since the end of the Trudeau
era in the early 1980s) and a 20% spending increase over
the next three years.

The American article described “one of the party’s
worst-kept secrets: Republicans enjoy government—and
the spending that comes with it.” The most recent evidence
supports such a claim. In Washington, where conservatives
run the White House and control both houses of Congress,
total discretionary spending on domestic and defence pro-
grams for fiscal year 2003 will be at least $100 billion above
fiscal 2001 levels. My colleague, economist Veronique de
Rugy, argues that increased government spending is Presi-
dent George W. Bush’s Achilles’ heel. In its first three years
in office, the Bush administration will have increased gov-
ernment spending by 13.5%, surpassing the fiscal profli-
gacy of the Clinton administration.

Whether required by law or constrained by politi-
cal pressure, most governments—federal, provincial, and
state—attempt to balance their books on an annual basis.
Hence, the criticism of the Bush administration’s nominally
large deficit projections. However, a fixation on a balanced
budget as an end in and of itself, without regard for the
overall size and scope of government activity, frequently
encourages the government to increase taxation, as the
absence of a budget deficit enables those who govern to
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seek electoral shelter under the political marketing um-
brella labelled “fiscal conservative.”

Fortunately, in both Canada and the United States a
policy instrument exists for limiting the ability of govern-
ment to seize ever-greater chunks of private income, there-
by limiting the government’s ability to penetrate further
and intervene deeper into voluntary, civil society. What is
this instrument? The authors of this study identify a par-
tial solution, at least. They recommend the use of “tax and
expenditure limitations,” or TELs. In practice, TELs may
originate either in the legislature itself or at the ballot box
in those jurisdictions where direct democracy (for example,
the right of initiative) is found compatible with a function-
ing representative democracy.

This study serves as a comprehensive introduction
to the history, mechanics, and potential of TELs. Particu-
larly enlightening are the sections on Canadian direct de-
mocracy and amending the Canadian constitution. Not only
is Canadian direct democracy an understudied area, but
there is widespread popular ignorance of the instruments
currently available for constitutional reform. To its credit,
this study identifies both the policy and political routes
that need to be taken by Canadians and their political lead-
ers to extricate Canada from its statist morass.

Jason Clemens and his co-authors present a compel-
ling argument that TELs can be an effective tool for limiting
government. If a receptive policy-making audience listens
to, and acts upon, this argument, the Canadian taxpayer
will be the principal beneficiary. Christopher Waddell as-
serts that, contrary to government spin, “It’s no longer clear
that Canadians still believe that the best government is the
government that spends the most.” If TELs are introduced,
preferably by popular mandate, as the next phase of fiscal
responsibility, Waddell’s assertion will constitute fact.

Must government spending and taxes rise inexora-
bly? Is there an available policy instrument that makes it
possible to tame the fiscal behemoth? In the valuable study
that fills the subsequent pages of this publication, the au-
thors address such questions in impressive detail. Critically,
they do so with sufficient clarity and insight to merit the
keen attention of policymakers and taxpayers alike.
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Executive summary

Canada as a nation and its constituent provinces have trav-
elled a difficult path over the better part of the last decade
to achieve balanced budgets. It is critical for Canada and
the provinces to take the next step on the continuing path
towards fiscal responsibility. That next step is the intro-
duction of constitutionally entrenched laws enforcing tax
and expenditure limitations (TELs).

Balanced budgets and
TELs in Canada

Balanced budget laws, which exist in eight of the ten Ca-
nadian provinces, are substantially different from Tax and
Expenditure Limitations (TELs). Balanced-budget laws at-
tempt to achieve just that: the balancing of revenues with
expenses such that debt is not accumulated by govern-
ment. TELs, on the other hand, attempt to constrain the
growth of government spending and taxes regardless of
fiscal balance.

The presence of balanced-budget laws in Canada has
promoted the balancing of expenses and revenues. This
study found that seven of the eight provinces (Appendix A)
with such laws in place experienced material decreases in
the 5-year average deficit. In addition, six of the eight prov-
inces actually moved into surplus positions shortly after
adopting laws enforcing balanced budgets.

Adopting balanced-budget laws has not, however,
restrained the growth of government, measured by either
growth in spending or revenues. The adoption of laws en-
forcing balanced budgets in Canada has actually coincided
with increases in government spending and taxation: seven
of the eight provinces with balanced-budget legislation ex-
perienced increases in government, as measured by real
per-capita consolidated (provincial and municipal) govern-
ment expenditures and revenues, after the implementation
of the balanced-budget laws.

Only two of the ten Canadian provinces (Ontario
and Manitoba) have any type of legislation comparable to
TELs. Unfortunately, many of the key features of effective
TELs are absent from these laws. As American experience

with TELs proves, the existence of TELs is not enough: the
characteristics of the TELs make a great difference to how
effective they are.

The potential savings from implementing effective
TELs is substantial. This study calculates hypothetical esti-
mates of the potential savings to be gained from effective
TELs in the Canadian provinces and for the federal govern-
ment after balanced budgets are attained. The potential
savings from federal TELs are estimated at $818 per Cana-
dian between 1997/98 when the federal government bal-
anced its budget and 2002/03. The potential savings from
effective TELs at the provincial level range from a low of
$62 in Ontario to $6,375 in Prince Edward Island. At worst,
the implementation of effective TELs would enforce great-
er transparency and accountability for increased spending
and, at best, would return substantial amounts of monies
to taxpayers.

TELs in the United States

Laws enforcing tax and expenditure limitations (TELs) have
generally proven effective in the United States, at both the
state and local level, in constraining the growth of govern-
ment spending and taxation. Much of the variance in per-
formance among states with TELs can be explained by the
design of the TELs themselves. For example, TELs designed
and approved by the legislatures have tended to be much
less effective than those initiated and approved by citizens.
In addition, TELs that are simply statutory in legal status
have proven to be much less effective than those that are
constitutional in status. The checklist at the top of page 6
lists the characteristics of an optimal TEL.

Constitutional challenges in Canada

There are particular challenges for those wanting to legis-
late optimal TELs in Canada because of our constitutional
structure. Canadian provinces, unlike American states, do
not have formal, written constitutions of their own that are
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Characteristics of an optimal TEL
Vv initiated by citizens
vV approved by voters via referendum

constitutional in legal status

includes municipal spending and revenues

N N T N

applies to spending and revenues, broadly defined

limits growth in government spending to inflation plus population growth

requires mandatory tax refunds when surplus exceeds a prescribed limit

comprehensive in its coverage of government spending and revenue collection

independent from the national constitution. It is, therefore,
more complicated to put into place constitutional laws en-
forcing TELs in Canada than it is in the United States.

Constitutional amendments creating TELs may be
more complicated in the Canada but are achievable. There
are essentially two constitutional avenues available to Ca-
nadian provinces wishing to implement constitutional TELs.
The first, available under section 43 of the Constitution Act,
1982, is a bilateral amendment to the Constitution of Can-
ada. This option requires both the provincial government
interested in the amendment and the federal government
to pass legislation. One of the main benefits of using this
formula is that it requires two levels of government to ap-
prove change and, thus, increases the difficulty of making
subsequent changes to reverse the legislation. An emerg-
ing constitutional convention (unwritten legal rule) that
any amendment of the Constitution of Canada must first be
put to the people of the province affected in a referendum
also increases the difficulty of future changes.'

The second option, available under section 45 of the
Constitution Act, is a unilateral amendment to the consti-
tution of a province. This formula permits the provincial
government unilaterally to alter the portion of the consti-
tution affecting it by a simple act of legislation. Unfortu-
nately, the main weakness of such a unilateral constitu-
tional amendment is that it can just as easily be overturned
in the future.

There is also a procedural mechanism that can be
used to increase the binding nature of legislation enforc-
ing TELs. It relates to the process by which legislation was
passed and how it specifically permits subsequent changes.
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A legislative body may be bound by self-imposed “manner
and form” (procedural) restraints on its legislation. That is,
if legislation approved by referendum included stipulations
that subsequent changes to the legislation would also have
to be approved by referendum, even if the legislation was
simply statutory in nature, the manner and form in which
the original legislation was enacted would have to be fol-
lowed in order to enact changes. While scholars remain di-
vided over whether such procedural restrictions are com-
patible with the principle of parliamentary supremacy in
Canada, the added layer of legal protection could further in-
sulate TELs from subsequent politically motivated changes.

Conclusion

The path to balanced budgets has been a difficult one. The
next step toward fiscal responsibility for Canada is the
implementation of tax and expenditure limitations. It is
critical for Canadian provinces and, indeed, the federal gov-
ernment both to protect the gains achieved over the last
decade as well as to propel the country forward to greater
fiscal discipline. The return to the nation and the provinc-
es that enact such legislation will be enormously positive,
both in the short and the long run.

Note

1 The provinces of British Columbia and Alberta have
passed legislation to this effect.
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Introduction

Canada’s fiscal performance has made dramatic improve-
ments since the mid-1990s when most Canadian jurisdic-
tions were experiencing persistent deficits. Currently, most
Canadian jurisdictions enjoy surpluses, many have estab-
lished “rainy-day” funds to ensure balanced budgets in the
future, and many have implemented or strengthened laws
requiring balanced budgets. Still, the development of fiscal
discipline is far from complete. The next step for the prov-
inces and, indeed, the federal government is to implement
additional fiscal constraints.

Canadian provinces and the country as a whole con-
tinue to struggle with a government that consumes in ex-
cess of 40.0% of the entire economy while our southern
neighbours enjoy a government sector that is at least one-
third smaller—around 30% of their economy—based on to-
tal government expenditures. In addition, Canadians have
been burdened with instance after instance of government
profligacy and waste while facing mounting tax burdens.
Finally, Canadians struggle with a government sector that
exceeds the historical optimal level of 30.0% and the at-
tendant economic costs of having too large a government.'
This paper describes a democratic method by which citi-
zens can constrain government while still permitting dem-
ocratic choice in government spending. The outcome of
adopting this method will be smaller, smarter government
coupled with higher levels of economic growth and contin-
ued democratic choice by citizens.

Outline

This study provides information about measures that im-
pose fiscal discipline on government. The first section de-
scribes the differences between balanced budget require-
ments and tax and expenditure limitation laws. In addition,
the first section provides an empirical analysis of the ef-
fects of balanced budget laws upon fiscal performance in
Canada over the last decade. The second section summa-
rizes the experience with tax and expenditure limitation
laws in the United States and presents a checklist delineat-
ing the characteristics and design of an ideal TEL. The third
section of the study discusses the specific constitutional
framework present in Canada and identifies constitutional
options available for the implementation of fiscal discipline
measures. Appendix A summarizes the various balanced
budget laws and tax and expenditure limitation laws that
exist in Canada. Appendix B summarizes the TEL laws in
the United States.

Notes

1 For a discussion of optimal government and its eco-
nomic effects, see Clemens et al. 2003.
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Balanced budgets and tax and expenditure
limitations—clarifying the difference

One of the challenges facing Canadians in the dialogue re-
garding Canada’s on-going development of fiscal discipline
is that of understanding the difference between laws en-
forcing a balanced budget and those enforcing Tax and Ex-
penditure Limitations (TELs). Simply put, balanced-budget
laws attempt to constrain governments by requiring that
they balance their fiscal affairs by matching expenditures
with revenues. Laws enforcing Tax and Expenditure Limita-
tion laws (TELs), on the other hand, attempt to constrain
government by limiting growth in allowable spending and
revenue without general approval of the voting populace.
Unfortunately, many Canadians, including many engaged
in public policy, believe that laws enforcing balanced bud-
gets and those enforcing TELs are identical. The reality is
that balanced-budget laws are substantially different from
those enforcing TELs in that they attempt to constrain gov-
ernment in fundamentally different ways.

Laws prescribing
balanced budgets

Laws prescribing balanced budgets, although differing from
one jurisdiction to the next, generally attempt to prevent
government from operating in a deficit position.! Some
preclude deficits in any given year and thus require the
establishment of so-called rainy-day funds.? Jurisdictions
with this type of balanced-budget law establish dedicated
funds whereby surpluses are saved for years in which the
government operates in a deficit position, thus balancing
the books annually.

Other jurisdictions maintain balanced-budget laws
that focus on balancing the books over the course of the
business cycle—the time during which an economy expe-
riences growth, then recession, then returns to growth.?
These jurisdictions permit deficits (borrowing) in particu-
lar years (when there is negative economic growth or reces-
sion) but require that no net debt be added to a jurisdiction
over a business cycle. In other words, the surpluses expe-
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rienced in some years must match or exceed the deficits
incurred in other years to achieve a balanced budget over
the business cycle.

It is critical to note that neither of these types of bal-
anced-budget laws constrain government spending or taxa-
tion. In fact, the greatest misunderstanding regarding legisla-
tion requiring balanced budgets is that it is not at all intend-
ed or designed to limit the growth of government spending
or revenues. Governments constrained by balanced-budget
laws can raise taxes and spending so long as they balance
their books. As many political leaders have demonstrated, a
government can balance its books while consuming a large
amount of the economy through taxation.

Laws prescribing Tax and
Expenditure Limitations

Laws prescribing Tax and Expenditure Limitations (TELs),
on the other hand, are singularly focused on constraining
the growth in government spending and revenue. In the
United States, where they are most common, TELs con-
strain the growth of government by limiting the growth
rate of spending and revenue.* For instance, in many Ameri-
can states, the growth rate of government spending cannot
exceed that of personal income. In other states, govern-
ment spending is constrained by the rate of inflation plus
population growth. There are a wide variety of options
available in designing a TEL but the overriding goal is to
constrain the growth in the size of government irrespec-
tive of the current fiscal balance. In other words, TELs are
concerned with, and focused on, limiting the growth of
government spending and taxes, rather than controlling
how governments finance their spending, which is the fo-
cus of balanced-budget laws.

The difference in the objectives of balanced-budget
laws and laws prescribing tax and expenditure limitation
(TELs) results in equally stark differences in their effects.
As will be demonstrated, the presence of balanced-budget
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laws in Canada at the provincial level has done very little, if
anything, to stem the growth of government spending and
taxation over the better part of the last decade.

Balanced-budget
laws in Canada

While most provinces have enacted balanced-budget legis-
lation® (see Appendix A, page 27), no Canadian jurisdiction
possesses effective tax and expenditure limitations.® Em-
pirical evidence from Canada for the last decade supports
the argument that balanced-budget legislation achieves
little in terms of constraining the growth in government
spending and taxation but facilitates fiscal balance.

This study incorporates three measures of fiscal
performance to analyze the effect of balanced-budget leg-
islation: real (inflation-adjusted) consolidated’” per-capita
government spending, real consolidated per-capita govern-
ment revenue, and real consolidated fiscal balance. Real
consolidated per-capita spending and revenues are ana-
lyzed in order to determine whether or not the presence
of balanced-budget legislation affected the growth rate of
either government spending or taxation. In addition, we
also analyze the real consolidated fiscal balance (surplus or
deficit) of each province, an indicator of particular interest
since the overriding objective of balanced-budget legisla-
tion is to force jurisdictions to balance their books. It is,
therefore, important to test whether or not the presence of
such legislation affected the fiscal balances of jurisdictions
that implemented such legislation.

Table 1: Balanced-budget legislation
of the Canadian provinces

Year of Implementation or
Major Amendment

Province

British Columbia 1999
Alberta 1995
Saskatchewan 1995
Manitoba 1995
Ontario 1999
Quebec 1996
New Brunswick 1993
Nova Scotia 1993
Prince Edward Island None
Newfoundland & Labrador None

Source: Departments of Finance, Canadian Provinces.

The dates presented in Table 1 often refer to updates
rather than the original implementation of balanced-bud-
get legislation. The 1995 laws implemented in Manitoba
and Alberta are the best known in Canada. British Colum-
bia’s and Ontario’s laws were the most recently enacted
(1999). Newfoundland and Prince Edward Island are the
only two Canadian provinces to have no balanced budget
legislation.

Real consolidated fiscal balance

Table 2 presents data on the consolidated deficit or sur-
plus (hereafter simply referred to as the fiscal balance) of
the eight provinces that have balanced-budget legislation.
Table 2 shows the average fiscal balance per capita for the
five years prior to the enactment of balanced budget leg-
islation, the fiscal balance per capita in the year of enact-
ment, the fiscal balance per capita the year after enact-
ment, the average fiscal balance per capita from the year
after enactment to the present, and the fiscal balance per
capita for the current year, 2002/03. The final two col-
umns of table 2 show how many years each province ran
a deficit in the five years® prior to the enactment of bal-
anced-budget legislation and how many years each prov-
ince ran a deficit after the enactment of balanced-budget
legislation.

It is clear from the data presented in table 2, particu-
larly regarding the number of years in deficit after enact-
ment, that the balanced-budget legislation in eight Cana-
dian provinces has had the expected effect of promoting
fiscal balance. Every province, save for British Columbia,
recorded material decreases from the five-year average
deficit recorded prior to the implementation of balanced-
budget legislation to the average fiscal balance present
after the implementation of such legislation. Five of the
eight provinces recorded surpluses in the year following
the enactment of balanced-budget legislation and four of
the eight provinces have recorded average surpluses since
the implementation of balanced-budget laws.

Saskatchewan, Manitoba, and Alberta, the three
provinces that implemented balanced-budget legislation in
1995, provide further evidence of the impact of balanced-
budget requirements. All had deficits in four of the five
years prior to enacting the legislation but only a single year
of deficit within a seven-year period after enactment—a
period that included the economic slowdown after Septem-
ber 11, 2001.

The data contained in table 2 indicate that balanced-
budget legislation in Canada has resulted, in general, in bal-
anced budgets or, at the very least, in a material decrease
in the size of the consolidated deficit.
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Table 2: Consolidated (provincial-local) fiscal balance (deficit or surplus, 2002$) per capita
before and after enactment of balanced-budget legislation (BBL)

Average for Year Year Average for Current Number Number
the 5 years of BBL after BBL  the years year of years* of years
before BBL after BBL of deficit of deficit
before BBL after BBL
BBL 1993/94 1989/90- 1993/94 1994/95 1994/95- 2002/03 (4 years) (9 years)
1992/93 2002/03
New Brunswick (401) (420) (313) (138) (238) 4 6
Nova Scotia (698) (805) (277) (40) (50) 4 6
Canadian avg. (586) (826) (81) (1) (163) 4 5
BBL 1995/96 1990/91- 1995/96 1996/97 1996/97- 2002/03 (5 years) (7 years)
1994/95 2002/03
Alberta (797) 667 1,330 1,140 710 4 1
Saskatchewan (508) (63) 245 231 (132) 4 1
Manitoba (262) 189 150 89 10 4 1
Canadian avg. (581) (85) 28 22 (163) 5 3
BBL 1996/97 1991/92- 1996/97 1997/98 1997/98- 2002/03 (5 years) (6 years)
1995/96 2002/03
Quebec (972) (734) (543) (167) (305) 4
Canadian avg. (521) 28 118 21 (163) 3
BBL 1999/90 1994/95- 1999/00 2000/01 2000/01- 2002/03 (5 years) (3 years)
1998/99 2002/03
British Columbia (353) 150 120 (554) (1,011)
Ontario (560) 233 161 12 (66)
Canadian avg. (6) 77 426 (20) (163)

Source: Statistics Canada, Public Institutions Division, Financial Management System (FMS); calculations by the authors.
Note *out of the five years before BBL; analysis is limited to the four years before BBL for Nova Scotia and New
Brunswick as comparable consolidated data is only available from 1989/90-2002/03.

Real consolidated per-capita

government expenditures

Table 3 shows real (inflation-adjusted) consolidated per-
capita government expenditures (hereafter simply referred
to as per-capita spending) for the eight provinces that have
balanced-budget legislation. Table 3 presents the average
per-capita government spending for the five years prior to
the enactment of balanced budget legislation, the per-cap-
ita government spending for the years proceeding enact-
ment to the present, the per-capita government spending
for the year of enactment and the year after enactment as
well as per-capita government spending for the most cur-
rent year available (2002/03). In addition, the final three
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columns of table 3 show the average growth rates of real
per-capita government expenditure before and following
the balanced budget legislation, along with the change in
the average growth rates.

The findings contained in Table 3 indicate that the aver-
age growth rates in real consolidated per-capita govern-
ment expenditures actually increased in provinces after
balanced-budget legislation was introduced. For example,
Alberta, Saskatchewan, and Manitoba, which all imple-
mented balanced budget legislation in 1995/96, went from
having declines in the average growth rates in real con-
solidated per-capita expenditures before balanced budget
requirements to recording increases once the legislation
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Table 3: Consolidated (provincial-local) expenditure (2002$) per capita before and after

enactment of balanced-budget legislation (BBL)

Average Year Year Average Current Average Average Changein
for the of BBL after BBL for the Year year- year- average
5 years years to-year to-year year-
before BBL after BBL growth growth to-year
rate (%) rate (%) growth
for the for the rate after
5 years years enactment
before BBL after BBL of BBL
BBL 1993/94 1989/90- 1993/94 1994/95 1994/95- 2002/03 1989/90- 1994/95-
1992/93 2002/03 1992/93* 2002/03
New Brunswick 8,142 8,256 8,514 8,692 8,980 1.0 1.0 0.0
Nova Scotia 8,315 8,088 8,120 8,194 8,643 (1.9) 0.8 2.7
Canadian avg. 8,968 9,006 8,771 8,845 9,188 0.3 0.3 (0.1)
BBL 1995/96 1990/91- 1995/96 1996/97 1996/97- 2002/03 1990/91- 1996/97-
1994/95 2002/03 1994/95 2002/03
Alberta 10,377 8,585 8,230 8,909 9,094 (3.4) 1.0 4.4
Saskatchewan 9,839 9,050 8,772 9,321 9,397 (2.1) 0.6 2.7
Manitoba 9,265 8,969 8,703 9,239 9,546 (0.6) 0.9 1.6
Canadian avg. 8,946 8,640 8,412 8,885 9,188 (0.3) 0.9 1.2
BBL 1996/97 1991/92- 1996/97 1997/98 1997/98- 2002/03 1991/92- 1997/98-
1995/96 2002/03 1995/96 2002/03
Quebec 9,189 8,986 8,897 9,328 9,711 0.6 1.3 0.7
Canadian avg. 8,888 8,412 8,378 8,964 9,188 (0.7) 1.5 2.2
BBL 1999/00 1994/95- 1999/00 2000/01 2000/01- 2002/03 1994/95- 2000/01-
1998/99 2002/03 1998/99 2002/03
British Columbia 8,748 8,857 8,823 9,036 9,087 1.5 0.9 (0.6)
Ontario 8,849 8,700 8,761 8,683 8,683 (1.3) (0.1) 1.3
Canadian avg. 8,586 9,037 9,070 9,212 9,188 (0.6) 0.6 1.2

Source: Statistics Canada, Public Institutions Division, Financial Management System (FMS); calculations by the authors.
Notes * Analysis is limited to the four years before BBL for Nova Scotia and New Brunswick as comparable consolidated
data is only available from 1989/90-2002/03; ** figures may not add due to rounding.

was enacted. From 1990/91 to 1994/95, Alberta had a five-
year average growth rates in real consolidated per-capita
government spending of —3.4%, Saskatchewan, of -2.1%,
and Manitoba, of —0.6%. All three provinces then experi-
enced positive growth rates in real consolidated per-capita
spending of 1.0%, 0.6%, and 0.9%, respectively between the
year of enactment (1995/96) and the most recent fiscal pe-
riod for which data is available (2002/03). All three prairie
provinces, then, went from decreases in the growth rate of

real per-capita consolidated spending before balanced bud-
get legislation was implemented to increases in the growth
rate once legislation was enacted.

In fact, six of the eight provinces with balanced-bud-
get legislation experienced increases in the growth rate of
real consolidated per-capita government expenditures af-
ter the introduction of balanced-budget legislation.® New
Brunswick’s growth in real consolidated per-capita govern-
ment spending remained constant at 1.0%.
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Equally as telling of the upward trend in spending is
the fact that only three of the eight provinces maintained
per-capita spending levels below the 5-year average value
maintained before the implementation of balanced-budget
legislation. In fact, several of the provinces even maintain
higher average per-capita spending after the implementa-
tion of such legislation compared with average values pre-
dating the legislation.

Balanced-budget legislation in Canada seems to have
promoted fiscal balance insofar as the provinces are col-
lecting sufficient revenues to finance government spend-
ing (table 2). However, this legislation has not achieved
any measurable constraint in the growth of government
spending. In fact, the exact opposite occurred and provinc-
es with balanced-budget legislation actually experienced
an increased rate of growth in real consolidated per-capita
government spending after the introduction of balanced-
budget legislation.

Real consolidated per-capita

government revenues

Table 4 shows real consolidated per-capita government
revenues (hereafter simply referred to as per-capita gov-
ernment revenues) for the eight provinces with balanced-
budget legislation. Column by column, it shows average
per-capita government revenues for the 5 years prior to
the enactment of balanced budget legislation, the average
per-capita government revenues for the years proceeding
enactment to the present, the per-capita government rev-
enues for the year legislation was enacted and the year
after enactment as well as real consolidated per-capita
government revenues for the most current year available
(2002/03). In addition, the final three columns present the
average growth rates of real per-capita government rev-
enues before and following the introduction of balanced-
budget legislation, along with the change in the average
growth rates.

The data in table 4 corroborates the findings of the
previous discussion of real consolidated per-capita govern-
ment spending, namely, that balanced budget legislation is
completely ineffective in constraining growth in govern-
ment. For example, Nova Scotia and New Brunswick, the
two provinces that implemented (updated) their balanced-
budget laws the earliest, experienced increases in the av-
erage year-to-year growth of real consolidated per-capita
government revenues of 1.9% and 1.3% after the introduc-
tion of balanced-budget legislation. This compares with
declines in the average year-to-year growth of real con-
solidated per-capita government revenue of 0.3% and 0.8%
in Nova Scotia and New Brunswick prior to the enactment
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of such legislation. In other words, real consolidated per-
capita government revenues in Nova Scotia and New Bruns-
wick experienced a reversal in growth rates, from negative
growth rates prior to the existence of balanced-budget re-
quirements to positive growth rates after such legislation
was implemented.

Similarly, Alberta, Saskatchewan, and Manitoba, the
three provinces that implemented balanced budget legis-
lation in 1995/96, recorded 0.0%, —0.7%, and 0.5% average
year-to-year growth in real consolidated per-capita govern-
ment revenues prior to the enactment of balanced budget
laws but 1.7%, 1.0%, and 0.6% growth in real consolidated
per-capita revenues after the balanced-budget legislation
was enacted. In fact, six of the eight provinces with bal-
anced-budget legislation experienced an increase in the
growth rate of real consolidated per-capita revenues after
the introduction of their respective balanced-budget leg-
islation. The two provinces that did not experience an in-
crease in the real consolidated per-capita revenue growth
rate, British Columbia and Ontario, were both in the pro-
cess of aggressively reducing taxes.

Another indication of the shift towards higher per-
capita revenues is the fact that all eight provinces main-
tained average per-capita revenues after the implementa-
tion of balanced-budget legislation that were higher than
average revenues before the legislation was put into effect.
In other words, on average, the amount of per-capita rev-
enues extracted by all eight provinces has increased after
the implementation of balanced-budget legislation.

Conclusion

Evidence from jurisdictions in Canada that have enacted
balanced-budget legislation suggests that it is relatively
effective in achieving fiscal balance but ineffective in con-
straining the growth of government, measured by either
spending or revenues. This should not be surprising since
balanced-budget laws are designed to force governments
to balance their fiscal affairs, not to constrain the growth
of government spending and taxation.

What could have been?

The following analysis calculates the per-capita savings
from actual spending increases by government that could
have accrued to Canadians had provincial and federal gov-
ernments implemented effective laws enforcing tax and
expenditure limitations in the year in which they balanced
their budgets.'® Table 5 presents an estimate of the per-
capita savings that could have been generated had effective
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Table 4: Consolidated (provincial-local) revenue per capita (2002$) before and after

enactment of balanced-budget legislation (BBL)

Average of Year Year After Average of Current Average Average Changein
the 5 years of BBL BBL the years Year year to year to average
before BBL after BBL year year year to
enactment enactment growth growth year
rate (%) rate (%) growth
for the for the rate after
5 years years after enactment
before BBL BBL of BBL**
BBL 1993/94 1989/90- 1993/94 1994/95 1994/95- 2002/03 1989/90- 1994/95-
1992/93 2002/03 1992/93* 2002/03
New Brunswick 7,741 7,838 8,200 8,554 8,742 (0.3) 1.3 1.6
Nova Scotia 7,617 7,283 7,845 8,154 8,593 (0.8) 1.9 2.7
Canadian avg. 8,382 8,181 8,690 8,843 9,025 (1.3) 1.2 2.5
BBL 1995/96 1990/91- 1995/96 1996/97 1996/97- 2002/03 1990/91- 1996/97-
1994/95 2002/03 1994/95 2002/03
Alberta 9,580 9,251 9,561 10,048 9,804 (0.0) 1.7 1.7
Saskatchewan 9,331 8,987 9,017 9,553 9,530 (0.7) 1.0 1.7
Manitoba 9,004 9,157 8,853 9,327 9,556 0.5 0.6 0.1
Canadian avg. 8,365 8,555 8,440 8,907 9,025 0.3 0.8 0.5
BBL 1996/97 1991/92- 1996/97 1997/98 1997/98- 2002/03 1991/92- 1997/98-
1995/96 2002/03 1995/96 2002/03
Quebec 8,217 8,251 8,354 9,161 9,406 0.6 2.3 1.6
Canadian avg. 8,367 8,440 8,495 8,984 9,025 0.1 1.2 1.1
BBL 1999/00 1994/95- 1999/00 2000/01 2000/01- 2002/03 1994/95- 2000/01-
1998/99 2002/03 1998/99 2002/03
British Columbia 8,395 9,007 8,943 8,492 8,076 (0.9) (3.6) (2.6)
Ontario 8,289 8,933 8,922 8,695 8,617 0.9 (1.2) (2.1)
Canadian avg. 8,580 9,114 9,498 9,192 9,025 1.3 (0.3) (1.6)

Source: Statistics Canada, Public Institutions Division, Financial Management System (FMS); calculations by the authors.
Notes * Analysis is limited to the four years before BBL for Nova Scotia and New Brunswick as comparable consolidated
data is only available from 1989/90-2002/03; ** figures may not add due to rounding.

TELs been in place after budgets were balanced. Specifical-
ly, it shows estimates of the real, per-capita amounts spent
by governments beyond the rate of inflation plus popula-
tion growth, after balanced budgets were attained."
There are substantial potential savings available if
governments were constrained in their ability to increase
spending. Let us assume, for example, that no government
in Canada, whether federal or provincial, increased spend-
ing on a real, per-capita basis after it balanced its budget.

Let us further assume that all dollars were returned to citi-
zens in the form of rebates. Federal savings alone would
have amounted to $818 per Canadian. In other words, since
balancing its budget, the federal government of Canada has
increased real, per-capita spending by $818.

The potential savings from similar restrictions on
provincial governments range considerably, from a low
of $62 in Ontario to a high of $6,375 in Prince Edward
Island.'? The variance is largely due to the time that has
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passed since the provincial governments balanced their re-
spective budgets: those that balanced their budgets earlier
obviously have had more time to accumulate potential sav-
ings. The key insight from this hypothetical discussion is
that there is a tremendous opportunity for Canadians to
receive additional monies from their federal and provincial
governments if spending is controlled.

It is overly optimistic to assume that the savings that
could have resulted from precluding real spending increas-
es that are not popularly approved would translate into
full tax relief and there are a number of reasons to believe
that the tax relief would be less than the full amount of the
potential savings.

For instance, a government could initiate a referen-
dum in order to authorize additional spending, present-
ing spending proposals for popular approval. This, at least,
would increase the accountability and transparency of gov-
ernment spending and would make spending driven by spe-
cial interests much more difficult to undertake. On the oth-
er hand, governments could, depending on the specific rules
governing the use of surplus funds, attempt to defer full tax
relief and use the funds to reduce debt; the Canadian federal
government has consistently indicated its preference for re-
ducing debt rather than refunding tax money to taxpayers.

Table 5: Potential savings per capita
from effective TELs

Jurisdiction Year of Savings
Balanced Estimate
Budget
Federal Government 1997/98 $818
British Columbia 1999/00 $571
Alberta 1994/95 $1,283
Saskatchewan 1996/97 $3,848
Manitoba 1994/95 $2,430
Ontario 1999/00 $62
Quebec N/A N/A
New Brunswick 1996/97 $2,824
Nova Scotia 1999/00 $621
Prince Edward Island 1994/95 $6,375
Newfoundland 1995/96 $4,492

Source: Statistics Canada, Public Institutions Division,
Financial Management System; calculations by authors.
Notes: [1] A consolidated definition of balanced budgets
was used. [2] Calculations were made from the year in
which the government balanced its budget to 2002/03.

14 / The Fraser Institute

The ability of governments to avoid providing full
tax relief when they have surpluses is an important reason
that legislation enforcing TELs must include mandatory tax
rebates once surplus funds exceed a prescribed threshold
(discussed in the following section). Such a requirement
guarantees that the lion’s share of surplus funds are re-
turned to taxpayers.

The estimates from table 5 provide ample evidence
that Canadian governments continue to spend. The imple-
mentation of effective TELs in Canada at both the federal
and provincial levels would result in material savings for
Canadians and more accountable, transparent spending by
government.

Notes

1 For a discussion of balanced budget laws, see Poter-
ba 1994a, 1994b, 1995a, and 1995b.

2 For instance, Saskatchewan established the Fiscal
Stabilization Fund from which funds are drawn in
years when revenues are not adequate to finance
spending fully; further information is available at
http://www.gov.sk.ca.

3 For a discussion of business cycles, see The New Pal-
grave: A Dictionary of Economics, vol. 1: 302, s.v. busi-
ness cycles; Ebeling 1996; and Schumpeter 1964.

4 For an overview of American states that have TELs
in place and the nature of these TELs, see http:/
www.limitedgovernment.org and click on the link,
“Limitations on Government.”

5 Of the 10 Canadian provinces, only Newfoundland
and Prince Edward Island do not have balanced-
budget legislation. In the United States, 43 states
require the governor to submit a balanced budget
and 40 require that the budget passed (implement-
ed) be balanced. However, 11 of the 40 that require
an implemented budget to be balanced also allow
the government to carry forward deficits, thus ren-
dering the balanced budget law ineffective (Appen-
dix B, page 32).

6 Some provinces, such as Manitoba and Ontario have
passed TEL-like legislation. However, as can be seen
in Ontario’s 2002 provincial budget, this type of leg-
islated TEL is easily circumvented and yields little
effective constraint on government spending and
taxing activities.

7 Consolidated (combined provincial-local) figures are
used rather than just provincial figures in order to
compensate for inter-provincial differences in local
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10

and provincial spending and taxation. The use of
consolidated figures allows for more accurate inter-
jurisdictional comparisons.

Only four years prior to the enactment of balanced-
budget legislation are available for analysis for Nova
Scotia and New Brunswick as a consistent data se-
ries from Statistics Canada is only available from
1989/90 onwards.

Ontario’s growth rate in real consolidated per-capi-
ta spending went from —1.3% for the five years prior
to the enactment of legislation to —0.1% after enact-
ment. In other words, the declines in real consoli-
dated per-capita spending were reduced by more
than 96% once balanced budget legislation was in-
troduced.

For the purposes of this study, a consolidated defini-
tion of balanced budgets, including provincial and

11

12

local revenues and expenditures was used. In addi-
tion, only provinces that recorded sustained surplus-
es, defined as two consecutive years, were deemed
to have achieved a balanced budget. This resulted in
the exclusion of New Brunswick and Quebec.

The estimates in table 5 only include increases in
real per-capita spending since the attainment of
balanced budgets in each of the jurisdictions. In
other words, it excludes decreases in real per-capita
spending. This is an important differentiation since
TELs do not preclude spending decreases but re-
quire popular approval for spending increases.

Due to the presence of direct and indirect transfers
between the federal and provincial governments, it
is not accurate simply to sum the federal and provin-
cial potential savings available as this would cause
double-counting.
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American experiments with
Tax and Expenditure Limitations

For the past quarter century, the United States has been
a laboratory of experimentation with measures to ensure
fiscal discipline, well beyond any minor experiments un-
dertaken in Canada. Line-item vetos, balanced-budget re-
quirements, super-majority voting requirements, term lim-
its, citizen initiatives, and tax and expenditure limitations
(TELs) have, with varying degrees of success, attempted to
protect citizens from government profligacy. This section
assesses, in the light of American experiments, how well
laws enforcing tax and expenditure limitations constrain
the growth of government.

Measures ensuring
fiscal discipline

Prior to discussing the experience of American states with
TELs, it is important to look at the larger issue of measures
that ensure fiscal discipline. James M. Poterba (1996) un-
dertook a broad evaluation of budgetary rules, which he
referred to as fiscal institutions, in order to assess whether
or not they affected fiscal outcomes. To do so, he examined
experience in the United States with the Gramm-Rudman-
Hollings balanced-budget law' as well as experiments in in-
dividual states’ with balanced-budget laws and borrowing
limitations. His conclusion was that the “preponderance of
the evidence suggests that these rules matter” (4). He also
noted that the rules can encourage self-control on the part
of political participants (Poterba 1996).

Dale Bails and Margie A. Tieslau (2000) examined a
whole set of rules-based restrictions on government activ-
ity: TELs, line-item vetos, balanced-budget requirements,
super-majority voting requirements (where more than a
simple majority is required to pass legislation), term lim-
its, length of the budget cycle, citizen initiatives, and state
referendums. They identified three categories of measures
designed to encourage fiscal discipline: (1) budget con-
straints that relate directly to spending and taxing levels
(TELs, line-item vetos, balanced-budget requirements, and
super-majority voting requirements); (2) administrative
constraints that focus on the budgetary process (term lim-
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its, limits on the introduction of bills, and the length of the
budget cycle); and (3) mechanisms of direct democracy that
allow citizens to engage in the budgetary process directly
(citizen initiatives and state referendums)

Bails and Tieslau (2000) examined the fiscal perfor-
mance of 49 states between 1969 and 1994 based on the
presence of different types of fiscal-discipline measures.
They found that states that maintained TELs, super-major-
ity voting requirements, balanced-budget requirements,
terms limits, and citizen-initiative legislation had real per-
capita spending $473 lower than states that did not.?

Bails and Tieslau (2000) concluded that spending
decisions are clearly influenced by the presence of cer-
tain mechanisms of fiscal discipline: states that maintain
TELs, citizen-initiatives, and term limits face lower levels
of per-capita state and local spending. On the other hand,
they found that certain fiscal-discipline measures, such as
balanced-budget requirements and super-majority voting
requirements appear relatively ineffective in constraining
the growth of the public sector when used by themselves.?
However, they found that balanced-budget requirements
become effective when coupled with TELs and that super-
majority voting requirements become marginally effective
when coupled with balanced-budget requirements.

General findings on Tax and
Expenditure Limitations

Dean Stansel of the Cato Institute (Washington, DC) pub-
lished one of the first mainly empirical analyses of TELs
in Taming Leviathan: Are Tax and Spending Limits the Answer?
(Stansel 1994). He found that American states with TELs
in place significantly improved their performance in con-
straining the growth of government compared with the na-
tional average. Specifically, he found that the average level
of per-capita spending in states with TELs fell from 6.4%
above the US average in the year that the law enforcing
TELs was enacted to only 1.7% above the national average
in 1992, the most recent year for which data was available
at the time of publication. The findings of Bails and Tieslau
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(2000) support Stansel’s conclusion. They found that states
with TELs in place maintained combined state and local
real per-capita spending $41 lower than states without
TELs.* Stansel further found that the five-year growth rate
of per-capita state spending in states with TELs fell from
0.8 percentage points above the US national average in the
five years before TEL laws were enacted, to 2.9 percentage
points below the US average in the five years after enact-
ment (Stansel 1994).

Stansel went beyond comparing states with TELs
with the national average to compare states with and with-
out TELs. The results were similar: TEL states exhibited
more restraint in the growth of government than did non-
TEL states: there was a 5.3 percentage point improvement
(restraint) in the level of per-capita state spending. TEL
states went from spending 4.7% more on a real per-capita
basis relative to non-TEL states in the year of TEL enact-
ment to 0.6% less than non-TEL states after the enactment
of the TEL.

Richard Krol of California State University, writ-
ing for the Milken Institute for Job and Capital Formation
(1996) as well as in the Cato Journal (1997), investigated a
host of fiscal-discipline measures, including TELs, to de-
termine their effect on government spending and taxing
behaviour.® Krol concluded that TELs did in fact effectively
constrain growth in government expenditures, although he
does raise concerns about off-budget resources and spend-
ing (1996). He makes specific note of several studies that
come to similar conclusions, including Reuben (1995), who
concluded that TEL states experienced a net 1.8% decease
in spending due to the presence of TEL laws.

The doubters

There are many studies that concluded that Tax and Ex-
penditure Limitation (TELs) were ineffective in constrain-
ing government or the growth in government. For instance,
one of the early criticisms of TELs came from scholars Ken-
yon and Benker (1984), who wrote in the National Tax Jour-
nal that “for most US states, TELs have not been a con-
straint on growth in taxing or spending” (438).

Marcia Howard (1989), one of the more frequently
cited sceptics about TELs, found that there was generally
a lack of strong evidence indicating the successfulness of
TELs in limiting taxes and spending. Similarly, James Cox
and David Lowery (1990) writing in Social Science Quarterly,
concluded that fiscal caps, such as TELs, had little impact
on state finances.

Dale Bails (1990), updating his 1982 study, reiterated
his earlier findings that the presence of TELs had virtually
no impact on the growth of state-wide expenditures or

revenues. He further stated that TELs, as currently con-
structed, were ineffective as a means of limiting growth in
state budgets (Bails 1990).

Philip Joyce and Daniel Mullins (1991) found that
TELs imposed on state governments had little or no impact
on general tax revenues. They also concluded that TELs had
little impact on the relative amount each level of govern-
ment spent in various functional areas with the exception
of spending on public welfare.

Finally, Ronald Shadbegian (1996) echoed the find-
ings of previous studies in that he found “no significant
effect on the size or growth of government” due to the
presence of TELs (22).

Rebutting the critics

Robert Krol (1996, 1997) examined many of the studies
critical of TELs and found them to be “empirically weak”
(297). He specifically criticized Abrams and Dougan (1986)
and Cox and Lower (1990) for using only cross-sectional
data. He further criticized Bails (1990) for failing to control
adequately for other factors that might affect government
expenditures and taxation.

Michael New’s (2001) analysis of TELs included a
broad review of studies critical of TELs. He found that, in
general, the papers concluding that TELs were ineffective
suffered from three shortcomings. One, many of the stud-
ies reviewed examined a small number of states over a
short period of time and some, in fact, only looked at one
year of results. Two, many of the studies fail to account for
other factors affecting a state’s budget. This is parallel to
Krol’s criticism of Bails’ analysis of TELs. Michael New cites
several studies criticizing TELs, including Marcia Howard’s
(1989) oft-cited paper, as examples of studies that failed to
include factors that affect state budget performance out-
side of the confines of constitutional restrictions. Finally,
and perhaps most importantly, New found that previous in-
vestigations into the effectiveness of TELs did not, in gen-
eral, take into account differences among types of TELs.
He specifically cited Joyce and Mullins (1991) and Shadbe-
gian (1996) as examples of studies that did not differentiate
among different types of TELs.

Differentiating among
types of TELs

A number of studies (Stansel 1994, Bails and Tieslau 2000,
and New 2001) have noted that the performance of TELs
in constraining government can be significantly explained
by the specific design of a TEL. Such differences include
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whether the TELs were initiated by citizens or by the leg-
islature, whether the law is constitutional or statutory in
legal status, whether the TELs include local governments,
and how the limitations are enforced. Following is a look
at these and other facets of TELs to determine what con-
stitutes optimal TELs.

The importance of
citizen initiatives
John Matsusaka (1995) attempted to isolate the effects of
citizen initiatives in the American states using data for the
years 1960/61 to 1989/90 in five-year intervals. He found
that states where citizen initiatives are used® have lower
combined state and local direct expenditures, spend more
locally (and less at the state level), and rely less on tax-
es and more on charges to generate revenue than states
with a purely representative system. He also found that
the easier it was to use voter initiatives, the larger the dif-
ference in fiscal outcomes between states allowing voter
initiatives and those with a purely representative system.
For example, states that require signatures from 5% of vot-
ers to actualize an initiative’ had state and local direct
spending per capita roughly 4% lower and taxes margin-
ally lower than states that did not allow citizen initiatives
(Matsusaka 1995).8

New (2001) concluded that TELs passed by citizen
initiatives are likely to include structural features that re-
sult in a more effective constraint on government than TELs
passed by legislatures. Stansel reached similar conclusions
in his 1994 analysis. He noted that whether TELs are initi-
ated by voters or by the legislature can make a “significant
difference in its ultimate effectiveness” (15) and that TELs
written by politicians tend to be “more vague, less restric-
tive, and more easily circumvented” (15).° New (2001) fur-
ther determined that there were four central characteris-
tics citizen-initiated TELs exhibited that explained, at least
partially, their success relative to TELs not initiated by citi-
zens: (1) the type of limit placed on spending and taxes, (2)
treatment of devolvement to localities, (3) legal status, and
(4) disposition of surplus revenues.

(1) The type of limit

The majority of TELs in the United States use income
growth as the method by which to constrain spending and
taxes. In other words, increases in government expendi-
tures are limited by growth in personal income. A more
stringent restriction on the growth of government limits
it to inflation plus population growth, which effectively
precludes real per-capita increases in government spend-
ing or taxes.
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New’s 2001 analysis indicates that citizen-initiated
TELs were far more likely to contain the more restrictive
limit than were legislatively initiated TELs: 29% of citizen-
initiated TELs used inflation plus population growth as a
limit to increases in government spending'® while none of
the legislatively-initiated TELs imposed this tougher re-
striction (New 2001).

Stansel (1994) also looked at the types of limits used
in various TELs. He found that by and large the accepted
wisdom is that the cap or limit should be personal income
growth, which prevents government from growing faster
than the private economy. Stansel found that 14 of the 18
TELs in place at the time limited growth in government
spending to the growth in personal income in the state.
Stansel concluded that this type of cap was substantial-
ly less effective than the more stringent cap on spending
based on population growth plus inflation (Stansel 1994).

(2) Devolvement to municipalities™

TELs also differ in their treatment of devolution to munici-
palities. One common method used to get around TELs is
to devolve state responsibilities to localities (municipali-
ties). Some TELs, however, prevent this by automatically
reducing the state limits when it devolves a function of the
state government to the localities.

Stansel (1994) investigated the issue of how TELs
treat municipal government. He found only 5 of the 18 ex-
isting TELs had prohibitions against state-imposed unfund-
ed mandates on local governments.'? Stansel controlled for
state and local spending to account for possible shifting
of expenditure between state and local governments and
found similar results, namely, that the growth in expendi-
tures was reduced after the implementation of TELs.” He
concluded that TELs should include municipal spending to
ensure that the growth in consolidated state and local gov-
ernment is effectively constrained.

(3) Legal status—constitutional
or statutory
Another area of differentiation is the legal status of TELs,
that is, whether the TELs’ status in law is of a statutory or
constitutional nature. TELs passed by the legislature are by
definition statutory, meaning that they can be circumvent-
ed, altered, or rescinded by successive legislators." On the
other hand, constitutional amendments are much more dif-
ficult to alter. The legal status of TELs is a critical issue in
Canada given that our constitutional structure differs con-
siderably from that of the United States (see section 3).
Stansel (1994) found that the legal status of TELs
matters. He concluded that constitutional TELs were much
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more difficult to change whereas statutory TELs left open
the possibility that legislatures would simply change the
rules. He found that the five-year growth rate of real per-
capita state spending in states with constitutional TELs fell
from 0.8 percentage points below the US average before
the introduction of TELs to 5.6 percentage points below
the US average after enactment (Stansel 1994). In contrast,
the five-year growth rate of real per-capita state spend-
ing in states with statutory TELs fell from 2.9 percentage
points above the US average before the introduction of
TELs to 0.6 percentage points above the US average after
enactment (Stansel 1994). Put differently, in states with
constitutional TELs, the growth rate of per-capita state
spending fell by 4.8 percentage points relative to the US
average whereas, in states with statutory TELs, the decline
was 2.3 percentage points."

(4) Disposition of
surplus revenues
Disposition of surplus revenues is another area of differ-
entiation among TELs. Most TELs require the allocation of
surpluses to reserve funds and require rebates to taxpayers
if the surpluses persist for a number of years. A small num-
ber of TELs require immediate tax rebates for surpluses
that exceed a prescribed limit.'®

New (2001) concluded that a requirement placed in
TELs for the immediate return of surplus tax revenue ex-
ceeding a prescribed limit results in effective constraint of
government.'” He noted that such a requirement had a sec-
ond effect: it increased the incentive for state legislators
to cut taxes when it appeared that revenues would exceed
the surplus limit. In other words, it forced legislators to be
proactively reduce taxes.'

Additional factors

There are many other factors that researchers have indi-
cated may increase the effectiveness of TELs. Following is
a brief discussion of some of these.

Approval by voters or legislature

Stansel (1994) found that it is important whether TELs are
approved by voters or the legislature. This is materially dif-
ferent from the question of who initiates the process, as
discussed above. He found that spending growth slowed
compared to the national average in the five states where
TELs were initiated and approved by voters whereas spend-
ing growth actually increased relative to the national aver-
age in the eight states where TELs were initiated and ap-
proved by the legislature (Stansel 1994).

Circumventing TELs

An issue related to a TELs’ legal status and a critical factor
in the success of TELs is how easily they can be circum-
vented by legislators. For example, two of the TELs in place
(Nevada and Rhode Island) are not binding on either the
budget or the legislature. They only apply to the governor’s
submitted or proposed budget. In addition, most states
with TELs, except for Oklahoma, provide a mechanism by
which the state can waive provisions of the TELs for various
reasons. Finally, nine of the 18 states that had TELs when
Stansel conducted his research had emergency declaration
clauses that allowed legislators or the state governors to
circumvent the requirements (Stansel 1994). Obviously, the
more a governor or state legislature is permitted to cir-
cumvent the rules imposed by the TELs, the less effective
TELs will be in constraining growth in government.

Characteristics of an optimal TEL
Vv initiated by citizens
approved by voters via referendum

constitutional in legal status

includes municipal spending and revenues

T

applies to spending and revenues, broadly defined

limits growth in government spending to inflation plus population growth

requires mandatory tax refunds when surplus exceeds a prescribed limit

comprehensive in its coverage of government spending and revenue collection
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How much of the budget is covered?

Stansel (1994) asked an additional question: how much of
the budget is covered by TELs. He found that even the most
stringent TELs did not apply to the entire budget. Most
TELs applied to the general revenue and expenditure fund,
which, on average, only included 56% of state-appropriated
resources (Stansel 1994). Expenditures outside of the gen-
eral fund included special funds for highways, education,
and other capital spending, federal aid, insurance trust
funds, and specifically earmarked projects. Stansel further
found that 6 of the 18 TELs in existence at the time ap-
plied to revenues from taxation only; that is, they excluded
all revenues from sources such as charges, fines, and user
fees. Stansel (1994) concluded that the most effective TELs
covered a large portion of the state’s expenditure budget
and that TELs would be more effective as they covered a
greater percentage of state-allocated resources.

Conclusion

Tax and Expenditure Limitation (TEL) laws have been effec-
tive at the state and local level in constraining the growth
of government spending and taxation. Much of the vari-
ance in the success and effectiveness of TELs from state to
state can be explained by the design of the TELs and well-
designed TELs are an effective and appropriate rules-based
tool for constraining the growth of government.

Notes

1 For a thorough discussion of the Gramm-Rudman-
Hollings law, see Poterba 1996, Gramlich 1990, and
Hahm et al. 1992.

2 Bails and Tieslau (2000) found that states with TELs in
place maintain combined state and local real per-cap-
ita spending $41 lower than states without TELs; that
states with both TELs and balanced-budget require-
ments maintain real per-capita spending of nearly
$135 lower than other states; that states with super-
majority requirements coupled with balanced-bud-
get requirements have real per-capita spending $96
lower than other states; that states with term limits
have real per-capita spending $105 lower than states
without term limits; and that states that have citizen-
initiated legislation have real per-capita spending $96
lower than states that do not allow citizen initiatives.

3 It is interesting to note that the two most support-
ed measures for congressional approval, namely the
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11

12

13

line-item veto and balanced-budget requirements,
are ineffective if implemented in isolation (Bails and
Tieslau 2000).

Note that Stansel compares states with TELs to the
national average while Bails and Tieslau compare
them to states without TELSs.

Krol argues that the special-interest model of gov-
ernment (Stigler 1971, Peltzman 1976, and Becker
1983), the monopoly model (Niskanen 1975), and
the Leviathan model (Brennan and Buchanan 1979)
all suggest the need for budgetary rules since equi-
librium spending exceeds the optimal level. In other
words, regardless of the model of government deci-
sion-making incorporated, all lead to the conclusion
that budgetary rules are required to achieve optimal
government spending and taxation.

Twenty-four US states permitted direct citizen legis-
lative initiatives at the time of this study.
Matsusaka found that initiatives become ineffective
when the signature requirement reaches 10%. In
comparison, British Columbia, the only Canadian ju-
risdiction to allow citizen initiatives requires signa-
tures of 10% of voters in every constituency in order
to actualize an initiative.

Specifically, state-level general spending was about
12% lower, local expenditure was about 10% higher,
general taxes were about 8% lower and fees about
7% higher.

New (2001) offered the theoretical explanation that,
compared with groups of concerned citizens, leg-
islators have less incentive to effectively constrain
their own ability to spend and transfer.

Colorado and Washington are two states with more
stringent limits in place.

Some of the early empirical work on TELs was com-
pleted at the municipal level. Preston and Ichnio-
wski (1991) and Dye and McGuire (1995) both inves-
tigated the effect on property taxes of legislation
similar to TELs. Both concluded that local property-
tax limitation laws had important constraint affects
on the level of local taxes.

New found that citizen-initiated TELs were far more
likely to include provisions regarding devolution
to municipalities. Specifically, he found that 71% of
citizen-initiated TELs include a municipal provision
while only 33% of legislatively initiated TELs provid-
ed such a mechanism (New 2001).

Specifically, he found that the five-year growth rate
of real per-capita state and local spending in states
with TELs fell from 2.3 percentage points above
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15

the US average before introduction of TELs to 1.2
percentage points below the US average after enact-
ment (Stansel 1994).

This is exactly what happened in Ontario in 2002.
The Eves’ Conservative government directly violat-
ed their own legislation, the Taxpayer Protection Act,
which precluded tax increases without popular ap-
proval, simply by changing the law.

New concluded that citizen-initiated TELs were
more likely to be constitutional in legal status than
those passed or initiated by legislatures. He found
that 56% of citizen-initiated TELs are constitutional
in nature rather than statutory, making them much
more difficult to alter or circumvent (New 2001).

16

17

18

New found that citizen-initiated TELs are much more
likely to include immediate rebate provisions: 44%
of citizen-initiated TELs contained such a provision
while only 8% of legislatively initiated TELs did (New
2001).

TELs in Colorado, Michigan, Missouri, and Oregon
have such requirements (see Appendix B).

Part of the explanation for this secondary effect are
the logistical and political problems associated with
tax refunds, namely, that it is difficult to refund
sales taxes in the United States and politicians try
to avoid refunding property or income taxes since a
large percentage of the dollar total will go to high-
income earners (New 2001).
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Canada’s constitutional framework—
options for TELs in Canada

Unfortunately for Canadians concerned with the growth in
government, many of the mechanisms required for the im-
plementation of an effective TEL are absent or significantly
constrained in Canada. Canada lacks national mechanisms
for citizen initiatives and only British Columbia has provi-
sions for citizen initiatives on the provincial level.! Further,
the Canadian constitutional system is vastly different from
that of the United States.

Although both Canada and the United States have
federal constitutions that divide power between national
and sub-national governments, only the American division
of powers is reinforced by the existence of discrete, writ-
ten state constitutions without which the Constitution of
the United States “cannot be understood or acted upon’
(Kincaid 1988:13; Tarr 1998: 3). Indeed, state constitutions
define and implement many of the provisions of the US
Constitution, structuring the broad domestic powers that
it reserves to the states and to the people.

9

Provincial constitutions

The nature, authority, and rules for amending Canadian
provincial constitutions are far less clear than their Ameri-
can counterparts. While section 92(1) of the British North
America Act, 1867?% authorizes amendments to the “consti-
tution of the province,” the definition of a provincial con-
stitution appears nowhere in the Constitution of Canada.
The lack of a written definition or discrete consti-
tutional document does not mean that Canada’s provinces
lack constitutions of their own. For instance, sections 69
to 87 of the BNA Act, 1867, which created the provinces
of Ontario and Quebec, are essentially the constitutions
of these two provinces. Section 88 incorporates the pre-
Confederation constitutions of Nova Scotia and New Bruns-
wick into the Constitution of Canada. Likewise, the enact-
ments admitting or creating the other six provinces are
also part of the Constitution of Canada (Hogg 2000: 4.5).°
These enactments are now scheduled to the Constitution
Act, 1982, and included in the definition of the “Constitu-

tion of Canada.”*
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Other parts of the Canadian Constitution that ap-
ply to one or more but not all provinces, can also be un-
derstood as the constitution of a province. For instance,
the education rights described in section 93 of the BNA
Act, 1867 apply to only six of the ten provinces.> Section
94, providing for the uniformity of laws across provinces,
excluding Quebec, would be part of those provincial consti-
tutions. The Constitution of Canada also includes various
language provisions that apply only to Quebec, Manitoba,
or New Brunswick.®

Only the province of British Columbia has a distinct,
separate constitution called the British Columbia Constitu-
tion Act. Despite its name, however, this Constitution Act has
none of the characteristics that normally protect consti-
tutional rules, values and principles from easy repeal or
amendment. In fact, the Act is a simple statute that can and
has been repeatedly and substantially altered by successive
governments enacting new legislation.”

Entrenching provincial tax and
expenditure limitations

While the ambiguities surrounding provincial constitutions
may complicate the matter of entrenching binding provin-
cial tax and expenditure limitations, it does not make it
impossible. Since provincial constitutions form part of the
Constitution of Canada, they can be changed by using one
of the amending formulas included in Part V of the Constitu-
tion Act, 1982. Of the five amending procedures permitted,
only the amending formulas contained in sections 43 and
45 give provinces the flexibility to initiate amendments to
their own constitutions.®

Bilateral amendment—section 43

The “some-but-not-all-provinces” procedure of section 43
is used for amendments to the Constitution of Canada that
are peculiar to specific provinces. It requires the assent
of the federal Parliament and those provinces affected. In
other words, if a province wanted to change aspects of the
constitution affecting it alone, it would have to pass said
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amendment through both the federal parliament and its
own legislative assembly.

Scott Reid has suggested that “it should be an easy
matter” for a province to pass, pursuant to section 43, a
constitutional resolution incorporating TELs that would
subsequently be presented to the federal government with
arequest to pass an identical resolution (Reid 1995a). While
it would be well within the authority of a subsequent pro-
vincial government to repeal the newly entrenched TELs
using the same amending formula, the political costs—any
constitutional amending process involving more than one
level of government is slow, laborious, and public—would
act as a deterrent.

While no province has invoked section 43 to en-
trench tax and expenditure limitations, there have been
six requests by provinces for bilateral amendments under
section 43 since 1982.° The most recent of these was an
amendment to the terms of the Union of Newfoundland
that provided for the abolition of the province’s denomina-
tional school system. The amendment, supported by 73% of
the population in a referendum, was approved by a unani-
mous resolution in the Newfoundland House of Assembly.
This popular provincial support was influential in recom-
mending the amendment to federal Parliament,' and pro-
vides a strong argument for a province to involve the public
in the process of entrenching provincial TELs.

In fact, it has been argued that a constitutional con-
vention has developed requiring direct citizen involvement
in the amendment process. According to Peter Hogg, Dean
of Osgoode Hall Law School, “There is no escape from the
conclusion that the Constitution’s requirement of legisla-
tive ratification of the text of any amendment must be sup-
planted by ample opportunities for public participation
before the text has been settled” (2000: 4.8(d); see also
Russell 1992: 5). While referring specifically to amend-
ments affecting the country as a whole, the same applies
to amendments affecting one or several, but not all of the
provinces, as evidenced in Newfoundland’s use of a refer-
endum prior to enacting the most recent changes to its
Terms of the Union. The provinces of British Columbia' and
Alberta'? have formalized this by passing laws requiring any
constitutional amendment to be put to a referendum prior
to the assent of the Legislature.

Unilateral amendment—section 45

A second constitutional option available to the provinces
is the use of section 45, which provides that “the legisla-
ture of each province may exclusively make laws amending
the constitution of the province,” with a few exceptions.
This authorizes a province to amend any part of its con-

stitution—even those provided for in the BNA Act—uni-
laterally. The Supreme Court of Canada has held that a law
is an amendment to the constitution of a province if “it
bears on the operation of an organ of government of the
province,” ' such as laws respecting the provincial public
service, and the powers and privileges of the legislative as-
sembly (Hogg 2000: 4.7).1

There is an added complication, however, to the use
of section 45 in altering a provincial constitution. A con-
stitutional change under section 45 can be affected by a
simple act passed by the respective provincial legislature.
As such, it can just as easily be repealed: a legislative body
is not bound by self-imposed restraints regarding the con-
tent, substance, or policy of its enactments (Hogg 2000:
12.9). Even if a province were to use section 45 to entrench
TELs into its constitution, the law enforcing TELs could
be repealed just as easily as an ordinary statute. This lies
in sharp contrast to the constitutions of most American
states, whose amendment most often requires the direct
participation or involvement of the electorate. This ease
of amendment significantly reduces the costs involved in
repealing TELs and, consequently, their usefulness.

Conclusion

Of the two constitutional amending formulas available, it
seems clear that an amendment under section 43, specifi-
cally requiring enabling legislation approved at both the
provincial and federal levels is the more secure from sub-
sequent alteration and would be more insulated from sub-
sequent political changes and obfuscation.

Procedural restraints—
“manner and form”

Legislatures may also be bound by self-imposed procedural
restraints as to the “manner and form” in which statutes
(laws) are to be enacted. In other words, an additional
layer of legislative protection can be offered to laws by
stipulating the manner in which they can be altered. While
scholars remain divided over whether anything short of
a constitutional rule can bind a “sovereign” legislature,’
self-imposed procedural restraints have been upheld by the
courts.' However, it is important to recognize that ambi-
guity and uncertainty surround the applicability of “man-
ner and form” procedural constraints on parliaments.

An example of how a “manner and form” restriction
can influence legislation is the procedural restriction on
future changes to the Constitution of Alberta Amendment
Act, 1990."7 This Act, passed unilaterally by the provincial
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legislature pursuant to section 45 of the Constitution Act,
1982, recognized an accord between the province and the
Métis Settlement General Council, granting the Métis title
to 1.28 million acres of provincial land. In order to pro-
tect this accord, section 7 stipulated that a bill that would
amend or repeal this Act could only be passed by the pro-
vincial legislature if first approved by a majority of the
members of each Métis settlement in a plebiscite.

Accordingly, a province could implement a law en-
forcing TELs that required the government to call a referen-
dum before amending the legislation, being careful to stip-
ulate in the original tax and expenditure legislation itself
that this manner-and-form requirement is unmistakably ad-
dressed to the future action of the enacting legislative body
and not the substance of their legislation.' In other words,
if a law enforcing TELs were passed in conjunction with a
referendum, the act repealing the fiscal legislation would
also have to be approved in a referendum.’

Conclusion

The existence of discrete, written state constitutions in
the United States has facilitated experimentation with dif-
ferent solutions to national problems, as well as the reso-
lution of problems peculiar to particular states (Duchacek
1988, Friedman 1988, Galie 1988, Kincaid 1988, Tarr 1998).
Their relevance becomes particularly clear when compar-
ing the record of states with constitutionally entrenched
TELs, debt limits, or balanced-budget requirements with a
federal government with no such constraints.

While the implementation of TELs built on the Amer-
ican model may be complicated by the fact that Canada’s
provinces do not have distinct written constitutions, prov-
inces do have constitutions that are within their power to
amend by using either the unilateral amending formula of
section 45 or the bilateral amending formula of section 43.

Despite legal and academic uncertainty surrounding
the question of whether a legislature may be bound by self-
imposed procedural restraints, a “manner and form” refer-
endum stipulation in a law enforcing tax and expenditure
limitations has the potential to increase the political costs
of repealing such a measure. If upheld, this restriction
would force the government to go directly to the elector-
ate to justify their proposed constitutional amendment. In
the absence of war or national emergency, citizens would
likely not easily be convinced of the need for new spend-
ing and taxes.

The most certain way of entrenching effective TELs,
however, would be the amending formula of section 43. If
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a section-43 amendment were to be accompanied by a ref-
erendum, as is required in the provinces of British Columba
and Alberta for amendments to the Constitution of Canada,
the federal Parliament would have no grounds upon which
to refuse the request. The involvement of citizens in a ref-
erendum also means that no future government could take
the decision to repeal the constitutional TELs lightly.

Notes

1 Recall and Initiative Act [R.S.B.C. 1996] Chapter 398.
While other provinces (Alberta in 1913 and Manito-
bain 1916) have passed legislation making initiatives
possible, Manitoba’s legislation was struck down by
the courts in 1922 and Alberta’s legislation was re-
pealed in 1958 after the Deputy Attorney General
gave the opinion that the legislation was unconstitu-
tional. For further discussion, see Boyer 1982, Con-
nacher 1991, Hogg 2000: 14.2(d), and Cooper 2001.

2 Supplanted by section 45 of the Constitution Act,
1982.

3 Christian Wiktor and Guy Tanguay have used ten cat-
egories to classify the various statutes that make up
provincial constitutions, including general consti-
tution acts, intergovernmental relations, executive
and legislative power, fundamental and language
rights, and emergency measures (Wiktor and Tan-
guay 1997).

4 According to section 52(2) of the new 1982 Act, the
Constitution of Canada includes the Constitution Act
itself, the 30 acts and orders scheduled to this Con-
stitution, as well as any amendments to any of the
above. Relatively recent decisions of the Supreme
Court of Canada suggest that the definition of sec-
tion 52(2) may not be exhaustive. See New Brunswick
Broadcasting Co. v. Nova Scotia [1993] 1 S.C.R. 319.
This has raised “the possibility of future additions,
which destroys the constitutional certainty af-
forded by the list of 30 constitutional instruments
and amendment scheduled to section 52(2)” (Hogg
2000: 1.4).

5 Similar but separate provisions exist in the Manito-
ba, Alberta, Saskatchewan, and Newfoundland Acts.

6 For further discussion about the problem of defin-
ing provincial constitutions, see Banks 1986 and
1991: 34-40.

7 In the case of British Columbia, the ease of amend-
ment has actually encouraged the growth of govern-
ment. Forinstance, the British Columbia Constitution
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11

12
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Act has been amended to remove any limits on the
size of the cabinet, a development described as “a
rather brutal expression of the executive dominance
of the parliamentary process” (Sharman: 102-03).
This illustrates the importance of entrenching, with
special amending procedures, constitutional limita-
tions on the scope and size of government.

The general amending formula (section 38), requires
the assent of the federal Parliament and two-thirds
of the provinces representing 50% of the population.
The unanimity procedure (section 41) requires the
assent of Parliament and all of the provinces. The
federal Parliament alone (section 44) can amend
provisions relating to the executive, House of Com-
mons, or Senate (Hogg 2000: 4.2).

These include: (1) a 1987 amendment initiated by
the province of Newfoundland to extend to Pen-
tecostals the same educational rights enjoyed by
seven other constitutionally protected denomina-
tions; (2) a 1993 amendment to the Canadian Char-
ter of Rights and Freedoms to entrench the equality
of the English and French in New Brunswick; (3) a
1993 amendment to Prince Edward Island’s Terms
of Union to substitute a bridge or fixed link for the
ferry service guaranteed in the Constitution; (4)
another amendment to Newfoundland’s Terms of
Union, in 1996; (5) a resolution passed unanimously
by the National Assembly of Quebec to remove the
requirement for publicly funded denominational
schooling in Quebec; (6) a 1997 amendment to New-
foundland’s Terms of Union to abolish the province’s
denominational school system.

Senate of Canada (1997), Report of the Special Joint
Committee on the Amendment of Term 17 of the Terms of
the Union of Newfoundland, December.

Constitutional Amendment Approval Act [RSBC 1996]
Chapter 67. British Columbia’s law was first passed
in 1991.

Constitutional Referendum Act [RSA 2000] Chapter C-25.
OPSEU v. Ont. [1987] 2 S.C.R. 2, at 33.

While section 45 may not expressly authorize
amendments to the Constitution of Canada, one
of Canada’s foremost constitutional experts, Peter
Hogg, argues that it does authorize amendments
to those parts of the Constitution of Canada that
are considered part of the constitution of a prov-
ince (Hogg 2000: 4.7). According to Hogg, if section
45 did not extend to provisions also making up the
Constitution of Canada, it would have “very little
work to do.”
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The traditional camp of academic opinion maintains
that parliamentary sovereignty is “continuing” in
all respects and that a legislature can amend or re-
peal any legislation whatsoever by a simple majority
(Wade 1955; Elliott 1991). Since the 1950s, this or-
thodox view has been increasingly challenged by ac-
ademics who argue that parliamentary sovereignty
is “self-embracing” so that a legislature is obliged to
obey the current law with respect to the procedure
or “manner and form” in which laws are passed (see
Winterton 1980: 175-77; Hogg 2000 12.3(b)).

The leading case is R. v. Mercure [1988], in which the Su-
preme Court of Canada struck down a Saskatchewan
statute enacted in English only, because of the exis-
tence of a bilingual requirement that had been passed
by the legislature’s predecessor. According to the
court, the Saskatchewan Legislature was free to repeal,
but not ignore, the bilingual requirement, which would
stand unless expressly repealed by the correct manner
and form—in this case, by a statute enacted in both
English and French. The Mercure ruling was consistent
with the Parliamentary rule that dictates no legislature
can bind a successor. The case simply required the suc-
cessor to act in accord with already established proce-
dures. For further discussion, see Hogg 2000 12.3(b).
Constitution of Alberta Amendment Act, 1990 [RSA
2000], Chapter C-24.

See Re Canada Assistance Plan [1991] 2 S.C.R. 525. In
this case, which considered the effect of a statu-
tory requirement that provinces must consent to
any amendment to certain cost-sharing agreements
between Ottawa and the provinces, the Court de-
termined that provincial consent was not a manner-
and-form requirement because it expressly applied
to amendments to the agreements rather than the
legislation itself. According to the Court, a statute—
especially a non-constitutional statute—must be
very clear in indicating “an intention of the legisla-
tive body to bind itself in the future” (Ibid., at 563).
One caveat that must be considered when drafting a
law enforcing TELs is to include a manner-and-form
provision and that it must be drafted in such a way
that it could not possibly be regarded as an attempt
to restrict the substance of future legislation. Peter
Hogg gives the example of “an ostensibly procedural
requirement which is virtually impossible of fulfill-
ment, such as approval by eighty per cent of vot-
ers in a referendum.” Presumably the courts would
determine what was an unreasonable or “virtually
impossible” requirement (Hogg 2000: 12.3(b)).
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Conclusion

Canada and most of the provinces have achieved balanced
budgets but must now embark on the next step towards fis-
cal discipline. Laws enforcing balanced budgets have pro-
moted the balancing of expenses and revenues but have not
constrained the growth of government. The nation’s next
step toward fiscal development is the introduction of con-
stitutionally entrenched tax and expenditure limitations.
Laws enforcing tax and expenditure limitations have
generally proven effective in the United States at both the
state and the local level in constraining the growth of gov-
ernment spending and taxation. Generally, those states
that have implemented TELs have experienced reductions
in the growth rate of government spending and taxation.
Although Canada’s constitutional system is not as
open to such types of initiatives, there are options. The
best alternative available at this point, given our constitu-
tional development, is a bilateral amendment approved by
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the respective provincial legislature as well as the federal
legislature. This process should be buttressed by a “man-
ner and form” provision requiring any subsequent change
to the legislation to be approved by referendum. In addi-
tion, the initial legislation itself should be approved provin-
cially via a referendum.

The path to balanced budgets has been a difficult
one; Canada’s next step towards fiscal discipline is the
implementation of tax and expenditure limitations. It is a
critical development, necessary both to protect the gains
achieved over the last decade as well as to propel the coun-
try forward to greater fiscal discipline. The return to the
nation and the provinces that enact such legislation will
be enormously positive, both in the short and the longer
run. The implementation of TELs in Canada is not the final
step in the journey towards fiscal responsibility but it is
the next step.
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Appendix A: Provincial laws prescribing
balanced budgets and TELs

Appendix A provides a brief overview of the laws in Canadian provinces that prescribe balanced budgets and tax and
expenditure limitations.

British Columbia
Balanced Budget Legislation—Balanced Budget and Ministerial Accountability Act

enacted on April 1, 2002 (replaced the Balanced Budget Act of 2000)

re-established prohibition against annual budget deficits beginning in 2004/05

sets no limit on budgeted deficits in the interim except that the budgeted deficit amount cannot be exceeded
requires that in years when a surplus is budgeted, at least 50% of that surplus amount be achieved

allows for up to 20% salary penalties for members of the Executive Council if budget objectives are not achieved

Tax and Expenditure Limitations—none in place

Alberta
Balanced Budget Legislation—Fiscal Responsibility Act

enacted in Spring, 1999 (replaced the Balanced Budget and Debt Retirement Act of 1995)

deficits are specifically precluded on a consolidated annual reporting basis

each fiscal plan must contain a cushion, calculated as a minimum 3.5% of estimated revenue, to provide for con-
tingencies

three quarters of any surplus is earmarked for debt reduction; specifically, the legislation states that no more
than 25% of any unexpected surplus can be used for expenditure or revenue reduction purposes

the Lieutenant Governor can declare an emergency enabling additional spending

a specific debt-reduction plan was included in the legislation and called for the elimination of net debt (direct
debt in excess of financial assets—referred to as “Crown debt”), no later than fiscal year 2009/10

requires a minimum payment of $100 million until such time as the Crown debt was completely eliminated un-
less the province was ahead of its debt retirement schedule

1999 amendment further required that gross debt be fully amortized no later than 25 years after the elimination
of net debt

Tax and Expenditure Limitations—none in place

Saskatchewan
Balanced Budget Legislation—Balanced Budget Act

enacted May 18, 1995 and amended in 2001

requires the Minister of Finance to submit a four-year fiscal and debt management plan

under the 1995 law, the deficit calculation was made over the course of the four-year plan: total forecasted rev-
enues for each four-year plan must have exceeded total expected spending; the 2001 amendments changed the
deficit calculation to an annual estimate

the Government of Saskatchewan is precluded from operating in a deficit position in any given fiscal year
legislation allows for three circumstances within which deficits may occur:
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e natural disaster

e state of war

* reduction in revenues of more than 5% due to something other than changes in taxation

proceeds from the sale of Crown Corporations cannot be used to augment operating expenses

a deficit not authorized by the legislation (see deficit cases permitted above) requires an equal or larger surplus
in the following fiscal year

the 2001 amendments also instituted penalties ranging between 20% and 40% of pay for members of the Execu-
tive Council when spending exceeds revenues in a manner not permitted by the Act

in a separate but related piece of legislation, the Government of Saskatchewan established the Fiscal Stabiliza-
tion Fund, from which funds can be drawn in periods of slow revenue growth (decline) in order to ensure contin-
ued balanced budgets

Tax and Expenditure Limitations—none in place

Manitoba
Balanced Budget Legislation—Balanced Budget, Debt Repayment and Taxpayer Accountability Act

enacted November 3, 1995

prohibits the Government of Manitoba from incurring a negative balance

transfers from the Debt Retirement Fund and proceeds from the sale of Crown Corporations are precluded from
revenue calculations when determining fiscal balance

allows for three circumstances within which deficits may occur:

e natural disaster;

e state of war;

* reduction in revenues of more than 5% due to something other than changes in taxation

a deficit in any particular year, outside of the confines of the allowable deficits delineated above, requires an
equal or larger surplus to be recorded in the following year

penalties ranging from 20% to 40% of pay for members of the Executive Council were implemented for periods
when spending exceeds revenues in a manner not permitted by the Act

also created the Debt Retirement Fund

transfers from the operating fund of the government will be made to the Debt Retirement Fund in an amount
equal to, or greater than, the following amounts:

* $96.4 million

* 1% of the total net general purpose debt and the net pension liability

adjustments are permitted to the amounts transferred as established in the Act

any surpluses remaining are to be transferred to the Fiscal Stabilization Fund, the purpose of which is to assist in
stabilizing the fiscal position of the government from year to year

Tax and Expenditure Limitations—Tax Referendum Requirement, section 10 of
The Balanced Budget, Debt Repayment and Taxpayer Accountability Act

the government cannot present legislation to increase the rate of any tax imposed by the following acts, unless it
first puts the question of the advisability of proceeding with such an increase to the voters in a referendum, and
a majority of the persons who vote in the referendum authorize the government to proceed with the changes

* The Health and Post Secondary Education Tax Levy Act

* The Income Tax Act

* The Retail Sales Tax Act

e Part | of The Revenue Act

permits tax rate increases if the increase results from a change in federal tax laws and is necessary to maintain pro-
vincial revenue or give effect to a restructuring of tax authority between the federal and provincial governments;
and/or if the increase in a particular tax rate is offset by a matching decrease in another tax (tax neutral change)
does not prevent the government from introducing new taxes
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Ontario
Balanced Budget Legislation—Balanced Budget Act

enacted in December, 1999

requires that expenditures for the province not exceed revenues in any given year beginning in 2001

requires that the Minister of Finance present a balanced budget

includes several exceptions:

¢ natural disaster;

» state of war;

 reduction in revenues of more than 5% of the previous year’s revenues due to something other than changes
in taxation.

changes in accounting policies leading to deficits are not included in the calculation of annual deficits

act imposes penalties on members of the Executive Council if a deficit exists in excess of 1% of revenues and a

balanced or surplus budget existed the previous year; salary penalty is a 25% reduction and may be increased to

a 50% reduction if the deficit persists

Tax and Expenditure Limitations—Taxpayer Protection Act

enacted in December 1999

prohibits an increase in an existing tax and the creation of a new tax unless approved by popular referendum

considers a delay in, or cancellation of, an already announced tax reduction as a tax increase

includes taxes implemented under the following:

* Corporations Tax Act

* Education Act

* Employer Health Tax Act

* Fuel Tax Act

* Gasoline Tax Act

¢ Income Tax Act

* Provincial Land Tax Act

e Retail Sales Tax Act

includes several exceptions to the rule:

¢ the increase or new tax is not designed to generate a net increase in the amount of provincial revenues

¢ the increase or the new tax is a response to changes in federal tax laws and is necessary to maintain provin-
cial revenues

¢ the increase or the new tax is required to effect a restructuring of tax authority between the federal govern-
ment and one or more provincial governments or between the Province and one or more municipalities or
school boards

* the increase or the new tax is required as a result of the reorganization or restructuring of one or more
Crown agencies

does not apply to newly elected parties if there was a clear statement of intent to raise taxes made and submit-

ted to the Chief Electoral Officer during the campaign

Quebec
Balanced Budget Legislation—Balanced Budget Act

enacted in December, 2001; amended the 1996 Act

simply prohibits the incurrence of a budget deficit

any overruns up to $1 billion may be incurred within a single year but must be matched by an equivalent surplus
in the following fiscal year

if the Government achieves a surplus in a fiscal year, it may incur overruns in subsequent fiscal years up to the
amount of that surplus

the Government may operate in deficit for more than one year and exceed the $1 billion threshold if the deficit is
a result of:
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e adisaster
* asignificant deterioration of economic conditions

* achange in federal programs or transfer payments to the province that would substantially reduce transfers
to the Government

* the Minister of Finance is required to submit a multi-year plan (maximum of 5 years) that delineates the manner

in which surplus funds will be generated to offset previous deficits; must cover 75% of the overruns in the first 4
years of the plan

Tax and Expenditure Limitations—none in place

New Brunswick
Balanced Budget Legislation—Balanced Budget Act
* enacted May 7, 1993

* the government’s revenues will be sufficient to cover its aggregate expenditures between April 1993 and March
1996

e the government’s revenues will be sufficient to finance normal expenditures in each fiscal period (defined as a
consecutive four-year period)
* overriding goal of the Act is to have a balanced budget over a four-year period

Tax and Spending Legislation—none in place

Nova Scotia
Balanced Budget Legislation—Financial Measures Act
* enacted in 2000 (replaced the Government Expenditures Act of 1993)
* beginning in the 2002/03 fiscal year, the Minister of Finance is precluded from tabling a budget with a deficit
* If a deficit is expected, the Minister of Finance must provide details as to the exact reasons a deficit is expected
* the deficit must be recovered no later than the following fiscal year
 deficits incurred for the following reasons are not included in the calculation of a deficit:

e natural disaster;

* losses associated with a sale, dissolution, closure or other restructuring of a government service organization
or government business enterprise that are not anticipated to have a similar financial impact on future fiscal
years

* debt-servicing costs that exceed the amount budgeted for debt servicing

Tax and Expenditure Limitations—none in place

Prince Edward Island
Balanced Budget Legislation—none in place

Tax and Expenditure Limitations—none in place
Newfoundland

Balanced Budget Legislation—none in place

Tax and Expenditure Limitations—none in place
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Appendix B: State laws prescribing TELs in
the United States

Adopted Constitutional Applies to Nature of Limit
or
Statutory Limit
Alaska 1982 Constitutional Appropriations Growth of population and inflation
Arizona 1978 Constitutional Appropriations 7.23% of personal income
California 1979 Constitutional Appropriations Personal income growth and population
Colorado 1991 Statutory Appropriations General fund appropriations and growth
limited to 6% of prior year’s appropriations
1992 Constitutional Expenditures & Spending limited to growth of population and
Revenue inflation. Tax increases require voter approval
Connecticut 1992 Constitutional Appropriations Greater of personal income growth or inflation
Delaware 1978 Constitutional Appropriations 98% of estimated revenue
Florida 1994 Constitutional Revenue 5-year average personal income growth
Hawaii 1978 Constitutional Appropriations 3-year average personal income growth
Idaho 1980 Statutory Appropriations 5.33% of personal income
Iowa 1992 Statutory Appropriations 99% of adjusted general fund receipts
Louisiana 1979 Statutory Revenue Ratio to personal income in 1979
1993 Constitutional Appropriations Per-capita personal income growth
Massachusetts 1986 Statutory Revenue Growth of wages and salaries
Michigan 1978 Constitutional Revenue 9.49% of prior year’s personal income
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Adopted Constitutional Applies to Nature of Limit
or
Statutory Limit
Mississippi 1992 Statutory Appropriations 98% of projected revenue
Missouri 1980 Constitutional Revenue 5.64% of prior year’s personal income
1996 Constitutional Revenue Voter approval required for tax increase over
$50 million or 1% of state revenues
Montana 1981 Statutory Appropriations Personal income growth
Nevada 1979 Statutory Expenditures Growth of population and inflation
New Jersey 1990 Statutory Appropriations Personal income growth
North Carolina 1991 Statutory Appropriations 7% of state personal income
Oklahoma 1985 Constitutional Appropriations 12% adjusted for inflation; 95% of certified
revenue
Oregon 1979 Statutory Appropriations Personal income growth
Rhode Island 1992 Constitutional Appropriations 98% of projected revenue
South Carolina 1980 Constitutional Appropriations Personal income growth
& 1984
Tennessee 1978 Constitutional Appropriations Personal income growth
Texas 1978 Constitutional Appropriations Personal income growth
Utah 1988 Statutory Appropriations Growth in population and inflation
Washington 1993 Statutory Expenditures & Growth in population and inflation; tax

Revenue

increases beyond limit need voter approval

Source: Public Interest Institute, available on the Internet at www.limitedgovernment.org. Additional information,
including the actual acts, are available on a state-by-state basis.
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